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PER CURI AM

Young Dowell, Jr. appeals his 210 nonth sentence
resulting fromhis conviction for distribution of cocaine base in
violation of 21 U S . C. § 841(a)(1l) (2000). W affirm Dowell’s
conviction, but vacate and remand for resentencing.

Dowel | pled guilty and does not chal | enge his conviction.
Dowel | clains that the district court violated his Sixth Arendnent
rights by enhancing his sentence by virtue of a designation of

career offender under U.S. Sentencing Guidelines Munual 8 4Bl1.1

(2004), on facts not alleged in the indictnent, not admtted by
Dowell, and not found by a jury beyond a reasonable doubt in

violation of United States v. Booker, 125 S. C. 738 (2005).

In order for Dowell to be designated a career offender
t he Governnment had to establish (1) that Dowell was at |east 18 at
the time of the instant offense, (2) that the instant offense is a
felony that is either a “crime of violence” or a “controlled
subst ance offense,” and (3) that Dowell had at |east two prior
felony convictions for either a “crine of violence” or a

“control |l ed substance offense.” USSG § 4Bl1.1(a); United States v.

Harp, 406 F.3d 242, 245 (4th Cir. 2005).

Dowel | does not contest that he was fifty-one years old
at the time of the instant offense, satisfying the first
requi renent for career offender status under USSG § 4Bl.1(a). A

controll ed substance offense is: “an offense under federal or



state |law, punishable by inprisonnment for a term exceeding one

year, that prohibits the . . . distribution, or dispensing of a
controlled substance . . . or the possession of a controlled
substance . . . wth intent to nmanufacture, inport, export,
distribute, or dispense.” USSG § 4Bl. 2(b). Here, Dowell pled

guilty to distribution of cocaine base in violation of 21 U S. C
8§ 841(a)(1) (2000), afelony that carries a m ni numsentence of ten
years in prison. As the indictnent states, cocaine base is a
controll ed substance within the meaning of 21 U.S.C. § 812 (2000).
Dowel | pled guilty to a controll ed substance of fense puni shabl e by
i npri sonment exceedi ng one year, satisfying the second requirenent
of USSG § 4B1. 1(a).
Dowel I had one prior felony controll ed substance of f ense.
In 1998, Dowell pled guilty to delivery of cocaine base and was
sentenced to one to fifteen years inprisonment. Dowell also had
one prior felony crine of violence. Under USSG § 4Bl.2(a)(1l), a
“crime  of violence” includes any offense *“punishable by
i mpri sonnment exceedi ng one year” that “has as an el enent the use
of physical force against the person of another.” The
commentary to USSG 8§ 4B1.2(a)(1) states that a “* Crinme of viol ence

i ncl udes nurder.” See United States v. Pierce, 278 F.3d 282, 285-

86 (4th Gir. 2002). 1n 1980, Dowell was convicted of second degree
murder and sentenced to five to eighteen years’ inprisonnent

Dowel | does not dispute any facts related to his prior convictions.
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Because Dowel | had two prior felony convictions, one for a crine of
vi ol ence and one for a controlled substance offense, he satisfied
the third requirenent of USSG § 4Bl1. 1(a).

Dowel | argues that the district court’s use of his prior
convictions constituted inpermssible judicial fact-finding, but
Booker specifically excepted prior convictions fromits requirenent
that facts be admtted or proven to a jury beyond a reasonable
doubt . Booker, 125 S. C. at 756. Dowel | s prior convictions
qualified as a crine of violence and a controll ed substance of fense
as a matter of law, this conclusion required no further judicial

fact-finding. See United States v. Ward, 171 F.3d 188, 192 (4th

Cr. 1999) (court’s inquiry into career offender status generally
limted to “the fact of conviction and the statutory el enments of
the prior offense”). The district court did not err inits ruling
that Dowel | qualified for the career of fender sentence enhancenent.

Dowell clains that even if he qualified as a career
of fender, the district court violated his Sixth Anendnent rights
because his prior convictions were not admtted by himor found by

a jury beyond a reasonable doubt. In United States v. Harp, 406

F.3d 242 (4th Gr. 2005), this court, applying the plain error
standard, found that even if the district court commtted plain
error when it determined that defendant was a career offender
wi t hout the el enents of that designation having been charged in an

indictnent, this court woul d not exercise its discretionto correct



that error. Harp, 406 F.3d at 247. In Al nendarez-Torres v. United

States, 523 U S. 224 (1998), the Suprene Court held that “the
government need not allege in its indictnment and need not prove
beyond reasonabl e doubt that a defendant had prior convictions for
a district court to use those convictions for purposes of enhancing

a sentence.” Although the opinion in Apprendi v. New Jersey, 530

U S. 466 (2000), expressed sone uncertainty regarding the future

vitality of Al nendarez-Torres, this court has concluded that

Al nendarez-Torres was not overruled by Apprendi. See United
States v. Cheek, F. 3d , 2005 WL 1669398 (4th Cr. July 19,

2005); United States v. Sterling, 283 F.3d 216, 220 (4th Grr.

2002) .

Dowel | finally maintains that even if the district court
did not err in designating him a career offender, it erred in
failing to treat the guidelines as advisory. As Dowell| properly

raised this issue in the district court by objecting to his

sentence based on Bl akely v. Washington, 124 S. C. 2531 (2004), we
review for harmess error. The Covernnent bears the burden in
harm ess error revi ew of showi ng beyond a reasonabl e doubt that the
error did not affect the defendant’s substantial rights. United

States v. Mackins, 315 F.3d 399, 405 (4th Gr. 2003). The

Government did not neet this burden because the district court gave
no indication what the sentence would have been had the district

court appreciated that it was not bound by the guidelines. W



woul d have to specul ate that the district court’s error in thinking
itself bound by the guidelines did not affect the sentence. I n
I ight of Booker, we vacate Dowell’s sentence and remand the case
for resentencing.’

Al though the sentencing guidelines are no |onger
mandat ory, Booker makes clear that a sentencing court mnust still
“consult [the] Guidelines and take them into account when
sentencing.” 125 S. C. at 767. On remand, the district court
should first determ ne the appropriate sentencing range under the
GQuidelines, making all factual findings appropriate for that

determ nation. See United States v. Hughes, 401 F. 3d 540, 546 (4th

Cr. 2005) (applying Booker on plain error review). The court
shoul d consider this sentencing range along with the other factors
described in 18 U S. C. § 3553(a) (2000), and then inpose a
sent ence. Id. If that sentence falls outside the Guidelines
range, the court should explain its reasons for the departure as
required by 18 U S.C. 8 3553(c)(2) (2000). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”

Id. at 546-47.

“Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Dowell’s sentencing.
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We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




